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First General Counsel’s Report

L  BACKGROUND

This matter concerns a fundraising solicitation sent in connection with an event hosted by
Spears for Adjutant General, South Carolina Adjutant General Stan Spears’ re-election
committee.! The face of the solicitation states “[ylou are cordially invited to attend a private
reception honoring Adjutant General Stan Spears with special guest United States Senator John
McCain.” The second page consists of reply cards that contain boxes for donors to check
donation amounts ranging from $100 to $1,000, followed by a boxed labeled “Other.” See
Attachment 1. At the bottom of the reply card is a disclaimer stating:

Contributions to Spears for Adjutant General are not tax deductible for federal

income tax purposes. The solicitation of funds is being made only by Spears for

Adjutant General. We arc honored to have Senator John McCain as our Special

Guest for this event. In accordance with federal law, Senator McCain is not

soliciting individual funds in excess of $2,100 per person, nor is he soliciting

corporate, labor union, or foreign national contributions. South Carclina state law

allows campaign contributions of up to $3,500 per election cycle. Registered
lobbyists please disregard.

The complainant alleged that Senator McCain violated the “soft money” prohibitions
enacted in the Bipartisan Campaign Reform Act (“BCRA"), specifically, 2 U.S.C. § 441i(e) and
11 CER. § 300.62, which prohibit Federal candidates and officeholders from, among other
things, soliciting funds in connection with any non-Federal election unless the funds are in
amounts that do not exceed the Federal Election Campaign Act of 1971, as amended (the

“Act’s”™), contribution limits and do not come from prohibited sources. In response to the

! The South Carolina Adjutant General is an elected official who aversces the South Carolina Army and Air
National Guards.
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complaint, counsel for Senator McCain stated that a representative of Senator McCain reviewed
a draft of the invitation “to ensure that it included the disclaimers required by the FEC for
invitations to state candidate events mentioning federal officeholders,” See McCain Response, at
L.

As explained below, we conclude that based on the statute and the Commission’s
Advisory Opinions interpreting BCRA'’s soft money prohibitions, a Federal officeholder or
candidate may not consent to appear in a solicitation that is not expressly and entirely limited to
amounts and sources that comply with the Act’s contribution limits and source prohibitions. We
therefore recommend the Commission find reason to believe that Senator McCain violated

2US.C. § 441i(e) and 11 CF.R. § 300.62, |

IL  DISCUSSION
Under BCRA, Federal officeholders and candidates for Federal office may not solicit,
receive, direct, transfer or spend funds in connection with either Federal or non-Federal elections,

unless the funds comply with Federal contribution limits, source restrictions, and reporting
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requirements. 2 U.S.C. §§ 441i(e)(1XA) and (B); 11 C.F.R. §§ 300.61 and 300.62. Specifically,
a Federal officeholder or candidate, whether in connection with a Federal or non-Federal
election, may not raise funds from individuals that exceed the current limit of $2,300 per election
per candidate,2 and may not raise funds from corporations or labor organizations.’ The
Commission defines the term “solicit™ to mean “to ask, request, or recommend, explicitly or
implicitly, that another person make a contribution, donation, transfer of funds, or otherwise
provide anything of value.” 11 C.FR. § 300.2(m).*

The Commission has interpreted this prohibition in the context of particular facts
presented in several Advisory Opinions regarding Federal candidates’ and officeholders’
participation in fundraising events where donations outside of Federal contribution limits and
source restrictions were sought. See AO 2003-03 (Cantor), AO 2003-36 (Republican Governors

2 At the time of the alleged violation, the individual contribution Itmit was $2,100.

3 A Federal afficeholder or candidate for Federal office may, however, attend, speak, or be a festured guest at a
fundraising event for a State, district, or local committee of a political party, without restriction or regulation.
2US.C. § 441i(e)3); 11 CFR. § 300.64. In the Explanation and Justification for 11 CF.R. § 300.64, the
Commission noted that the rule “is carefully circumscribed and only extends 10 what Federal candidates and
officeholders say at the Stats party fundraising events themselves ... the regulation does not affect the prohibition on
Federal candidates and officeholders from soliciting non-Federal funds for State parties in fundraizing letters,
telepbone calls, or any other fundraising appeal made before or after the fundraising event. Unlike oral remarks that a
Federal candidate or officeholder may deliver at a State party fundraiting event, when a Federal candidate or
officeholder signs a fundraising letter or makes any other written appeal for non-Federal funds, there is no question
that a solicitation has taken place that is restricted by 2 U.S.C. § 441i(e)(1).” 70 Fed. Reg. 37,649, 37,653 (June 30,
200S).

* The Commission adopted this definition of “solicit” as of April 19, 2006, in response 10 the decision of the United
States Court of Appeals for the District of Columbia Circuit in Shays v. FEC, 414 F.3d 76 (D.C. Cir. 2005), rek’s en
banc denied (Oct. 21, 2005). The Commission specifically declined to make changes to the principles set forth in
the Advisory Opinions that are applicable here or to initiate a rulemaking 10 address the issues based on testimony
that the principles articulated in these Advisory Opinions are well-understood and that “the community is complying
with them.” See 71 Fed. Reg. 13,926, at 13,930-31 (Mar. 20, 2006).
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Association (“RGA"™)); see also AO 2003-37 (Americans for a Better Country (“ABC™))
(superseded by 11 CF.R. § 106.6 on Nov. 23, 2004).°

The facts addressed in the Cantor Opinion relate to the appearance of Federal candidates
and officeholders in publicity preceding an event at which funds would be raised for state
candidates. Specifically, the requestors noted that

[TThey would like Representative Cantor to: (1) attend campaign events, including
fundraisers, (2) solicit financial support, and (3) do so orally or in writing.
Congressman Cantor would like to participate in their campaigns in this manner.
Requestors ask for guidance from the Commission about the degree to which

ive Cantor, as a Federal officeholder and candidate, may engage in
State and local election activities.

In response to the specific question asking whether the Congressman’s attendance at the event
may be publicized and whether he may participate in the event as a featured guest, the

Section 441i(e)(1) and section 300.62 do not apply to publicity for an
event where that publicity does not constitute a solicitation or direction of non-
Federal funds by a covered person, nor to a Federal candidate or officeholder
merely because he or she is a featured guest at a non-Federal fundraiser.

In the case of publicity, the analysis is two-fold: First, whether the
publicity for the event constitutes a solicitation for donations in amounts
exceeding the Act’s limitations or from sources prohibited from contributing
under the Act; and second, whether the covered person approved, authorized, or
agreed or consented to be featured or named in, the publicity. If the covered
person has approved, authorized, or agreed or consented to the use of his or her
name or likeness in publicity, and that publicity contains a solicitation for
donations, there must be an express statement in that publicity to limit the
solicitation to funds that comply with the amount limitations and source
prohibitions of the Act.

AO 2003-03 (Response to Question 3.c) (citations omitted).

$ Counsel for Senator McCain properly notes, in response to the complaint in this matter, that Senator McCain is “in
the same position a3 the requestors” in Cantor and RGA and therefore may rely on the Advisory Opinions without
being subject to sanction. See2 U.S.C. § 4371 (c).
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The Commission revisited the issue of covered persons’ participation as featured guests
in RGA. The specific question there was:
1.b. May a covered individual participate [as a featured guest at an RGA
fundraising event] by having his name appear on written solicitations for an RGA
fundraising event as the featured guest or speaker?
After restating the two-step analysis from the Cantor Advisory Opinion, the Commission
answered:
A Federal candidate may not solicit funds in excess of the amount limitation or in
violation of the source prohibitions of the Act. If the covered individual approves,
authorizes, or agrees or consents to be named or featured in a solicitation, the
solicitation must contain a clear and conspicuous express statement that it is
limited to funds that comply with the amount limits and source prohibitions of the
Act.

AO 2003-36 (Response to Question 1.b).
Thus, if a Federal officeholder or candidate approves, authorizes, or agrees or consents to

be named or featured in a solicitation, then the entire solicitation must be limited to Federally
permissible funds. The Commission further explained this restriction in RGA, stating that a
disclaimer will not inoculate a covered person who approves his or her appearance in a
solicitation that explicitly secks funds beyond the limits and prohibitions of the Act.
Specifically, the Commission explained that a disclaimer is inadequate where, as here, the
publicity or other written solicitation asks for funds in excess of the Act’s contribution limits or
from prohibited sources:

Although Advisory Opinion 2003-03 [Cantor] might be read to mean that a

disclaimer is required in publicity or other written solicitations that explicitly ask

for donations ‘in amounts exceeding the Act’s limitations and from sources

prohibited from contributing under the Act,’ that was not the Commission’s

meaning. The Commission wishes to make clear that the covered individual may

not approve, authorize, agree, or consent to appear in publicity that would
constitute a solicitation by the covered person of funds that are in excess of the
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limits or prohibitions of the Act, regardless of the appearance of such a
disclaimer.

AO 2003-36, at n.9.

Subsequently, the Commission again considered the involvement of Federal officeholders
or candidates in fundraising for non-Federal elections in the ABC Advisory Opinion. In ABC,
which primarily addressed the allocation of expenses by nonconnected committees and was
superseded when the Commission enacted new regulations regarding the allocation of certain
expenses (see 69 Fed. Reg. 68,056, 68,063 (Nov. 23, 2004), the requestor asked if Federal
officeholders or candidates could be named as “honored guests” or “featured speakers” at
fundraising events for ABC’s non-Federal account. The Commission, citing to both the Cantor
and RGA Advisory Opinions, stated:

[A] candidate’s consent or agreement to be mentioned in an invitation as an

honored guest, featured speaker or host, where that invitation is a solicitation,

constitutes a solicitation by the candidate. Thus, if a candidate agrees or consents

to be named in a fundraising solicitation as an honored guest, featured speaker or

host, or if the invitation constitutes a solicitation for any other reason, then the

solicitation must contain a clear and conspicuous statement that the entire

solicitation is limited to funds that comply with the amount limits and source

prohibitions of the Act.

AO 2003-37, at 18 (emphasis added).®

In sum, to comply with the soft money prohibitions of BCRA, Federal officecholders and
candidates must adhere to the following requirements if and when they approve, authorize, agree

or consent to appear in 2 written solicitation in connection with the election of state candidates:

¢ Although AO 2003-37 (ABC) was superseded by new regulations addressing certain allocation rules, we believe
the analysis as it pertained t0 Federal officeholder or candidate involvement in fundraising for non-Federal elections
is sound.
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1. A Fedenal officeholder or candidate may appear in written solicitations in
connection with the election of state candidates, so long as the solicitation is
expressly and entirely limited to amounts and from sources that comply with
the Act’s contribution limits and source prohibitions.

2. If a written solicitation in connection with the election of state candidates asks
for donations, but does not specify an amount, a Federal officeholder or
candidate may appear in the written solicitation provided it contains express
language stating that the Federal officeholder or candidate is only soliciting
amounts that comply with the Act’s contribution limits and source
prohibitions.

3. However, if a written solicitation in connection with the election of state
candidates explicitly asks for donations of funds in amounts exceeding the
Act’s contribution limits or from prohibited sources, then a Federal
officeholder or candidate may not appear in the solicitation regardless of
whether there is an express statement limiting the Federal officeholder or
candidate’s solicitation to funds that comply with the amount limits and
source prohibitions of the Act.

7 An exception to this bar exists for situations where a Foderal officeholder or candidate is “merely mentioned™ in
the text of a solicitation. Such “mere mention™ would not, in and of itself, constitute a solicitation of non-Federal
funds by the Federal officeholder or candidate. Ses AO 2003-36, at6. At the open meeting at which the
Commission discussed RGA, Commissioners stressed that this was a narrow exception that would cover, for
example, instances where a state candidate sought and received permission from a U.S. Senator to refer in a
solicitation to the fact that he or she worked as s staff member 10 the Senator. See Audio Tape Discussion of AO
2003-36 (Jan. 7, 2004). In any event, the prominent referances to Senator McCain as “Special Guest” and “Speaker”
for this event go well beyond “mere mention,” and an officeholder’s appearance in such capacities is specifically
addressed in AO 2003-36.
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The only limitation placed on the solicitation at issue in this matter was that it was not
secking contributions from “Guard members or registered lobbyists.” See Attachment 1. The
solicitation did not contain any language stating that the entire solicitation was limited to
Federally permissible sources. See id. In addition, the solicitation was not expressly limited to
$2,100, and although it sought specific amounts only up to $1,000, the inclusion of the “Other”
box along with the disclaimer that “South Carolina state law allows campaign contributions of up
to $3,500 per election cycle” implied that individual contributors may exceed the Federal
contribution limits. See2 U.S.C. § 441a.

Pursuant to our reading of the statute and applicable Advisory Opinions,® it therefore
would run afoul of BCRA's prohibitions on soliciting non-Federal funds for Senator McCain’s
name or likeness to appear in this invitation as a featured guest or speaker since he approved,

% Our analysis may reflect the regulated community's understanding as well. In the Commission’s rulemaking on the
definitions of “solicit” and “direct,” and in its earlier rulemaking on candidate solicitations at state, district, and local
party fundraising eveants, commenters claimed that they understood the guidance in Cantor and RGA. See
Definitions of “Solicit™ and “Direct,” 71 Fed. Reg. 13931, The Campaign Legal Center, whose President and
General Counsel represents Senator McCain in this matter, correctly summarized the relevant portions of RGA
through an example apparently like the solicitation in this matter, and concluded that such a solicitation would
violate BCRA. The Campaign Legal Center's website explains:

The Advisory Opinion also sets forth rules for RGA written solicitations of funds featuring Federal
candidates and officeholders, among other things clarifying that RGA solicitation materials in
which a Federal officeholder or candidate has authorized his or her appearance may not ask for
donations from Federally impermissible sources or excoeding Federal amount limitations (e.g., the
solicitation cannot ask for a $50,000 contribution from individuals but then indicate that the
Federal officeholder is only asking for $5,000 donations from individuals).

mmuﬁmonmmummmnmmwa

tp: . miegalcenter org/FEC-129.html (Jan. 12, 2004)) (Attachment 2). See also The Republican
Govms Opimuuamman.u&mDowIﬁ“Sﬂl (available at

oresofimo I O pdates (Jan. 13, 2004)) (Attachment 3). Unlike
dnmmmmmmm mmmwsﬂmwydosmma
disclaimer as none is mentioned.
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authorized, agreed, or consented to be featured, or named in, the invitation.” See supra, pp. 2-3.
Moreover, the disclaimer in the solicitation, noting that “[t]he solicitation for funds is being
made only by Spears for Adjutant General” and that “[i]n accordance with Federal law, Senator
McCain is not soliciting individual contributions in excess of $2,100 per person, nor is he
soliciting corporate, labor union, or foreign national contributions” does not suffice to divorce
the Senator from the fact that the entire solicitation is not expressly and entirely limited to
Federally permissible funds. See supra, pp. 4-8. We therefore recommend that the Commission
find reason to believe that Senator John McCain violated 2 U.S.C. § 441i(e) and 11 C.F.R.

§ 300.62.

* The Executive Director of Senator McCain's leadership PAC reviewed and, after conferring with legal counsel,
approved the invitation, including the disclaimer. See Affidavit of Craig Goldman (sttachment to McCain
Response), at 1-2.



10044272814

[~

10
1
12

13
14
15

16
17
18

19

21

sBRYRBN

MUR 5799 . 11 .
First General Counsel’s Report

IV. RECOMMENDATIONS

1. Find reason to believe that Senator John McCain violated 2 U.S.C. § 441i(e)
and 11 CF.R. § 300.62;

2.

3. Approve the attached Factual and Legal Analysis; and
4. Approve the appropriate letter.

Ll 3 27 o [
Date Thomasenia P. Duncan
Acting General Counsel

, ]
ééﬁq h&l/’jz
Rhonda J. Vosddingh
Associate General Counsel for Enforcement
Ann Marie Terzaken i
Assistant General Counsel

o

Attorney

Attachments
1. Invitation to August 17, 2006 campaign fundraising event
2. FEC Issues Advisory Opinion 2003-36 on Fundraising for RGA
3. The Republican Governors’ Opinion: More on What Candidates Can, or Cannot, Do with

“527s” |_|
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RS Procesdings FEc FEC Prooceedings and Legal Center Comments
ishooemmat DY Topic: 527 Organizations and "Poiitical
Commilites" Status

Radistricting
Lopisiafivn Legal Conter Files FEC Comments on Unity 08 AOR
Pruss Relngsss Ehwmmﬁ“umwwgmauMmdg:ﬁagw
20). The filing urges the Commission 10 advise Unity 08 that R is a “politioal
Astisiun of intorest commiliss” under federal law, and as such aubject 1o all coniribution mits
Lbe and reporting requirements.
Absut Us mannw-DMQMNMhhhuuhthhm
commilies,” and that R wonl becoms one unil the summer
Caaiactls dmuwmumqmmmu tioket. Prior 10 thet time,
Unity 08 wishes to rales and spend funds fo influence the 2008
elsction without with federal restrictions. The

Columbia o have the FEC “promuigale sulficlent reguistions to

SIGN UP

Sige up for the Comter
Weahly Raperts, News
Alurts, aond Biog

1lll fnode iskond Ave.,

Fax: |202) 738 - 2222
Sand an Emaid

Reform Groups Urge FEC 10 Act on Complaints Against 527s

August Three campaign finance reform groups - the Campaign
mm&mmwﬂmﬂﬂhﬂhhmnhhﬁ-

http://www.campaignlegalcenter.org/FEC-129.html

9/22/2006
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The Campaign Legal Center: FE@jommission Proceedings o Page 2 of 13

urged the Federal Election Commission o act on their monihe-old
complaints againet several 527 groups, desplie the agency’s refusal fo
issue new rules for 527 in this election oyole.

The complaints - against The Media Fund, the Leadership Forum, the
mma- Volatng longetndn m:m-in

an o
register wih g"mm the Federal Election
Campaign Act of 1974, any group that has a “major purposs” of influsncing
a federal election, and raisse or spends more than $1,000 doing 80, must
register with the FEC and achere 10 the niles for such commitiess. Under
those rules, these groups must adhere 1o "hard money” contribution imits
and source prohibllions and must disciose their activities to the FEC.

Thess 527s are now ralsing and spending fens of milions of dollars in sok
money, with the obvious purpose of influsncing the cutoome of the coming

Ciick here 1o view the lstter fliad with the FEC.
Clck here f0 view the press relesse.

TR wry ses iy m

Campaign Finance Groups Fils Complaint Charging
mnnn'bmﬁudmmm“

mmw,m Dsmocracy 21, the Campaign Legal Center and the

Switt Boat Velerans for Truth bmmmmm
money on ads io influence the
Ciick hare 1o read the complaint.

Discuiification of FEC Chalrman
On 27, 2004 campaign finance groups fled a motion
the umuwmma’mm'ﬂm
participation” in the FEC's adjudioation of a complaint fled on 10,

Click here 1o view a capy of the mofion.

ATTACHMENT,_ 2
Ciick here 1o view axhibiia A through E.

Page.____ 2 of_ 3
Click hare 10 view the preas reissse,

Senate Governmental Oversight Committes Hearings on the FEC

Senaior Trent Lott (R-M1), chair of the Senate Rules Commitiss, heid the
!&F&WMhmMﬁmmWM.MM.

httn://www camnaignlegalcenter.ore/FEC-129.html 9/22/2006
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'l‘heCamptignLegalCean':mmiﬁonhoceediny . Page 30f 13

Prior 1o and during the hearing, Chairman Lokt expressed conosm with the
Mnumm:mmm matiars, Ichuing during
and spencang millons of dollars In soft maney o Infuence tecoming

the hearing's conclusion, Senalor Lot expressed intsrest in pursuing
w»mumnummam

P W e R AW NNININ Sk eyt et W s mes SR

Amarod Voter Fumd l 1 v v..".'.:s.“-'",.....z.;':..."

On June 22, 2004, Democracy 21, the Campaign Legal Center, and the

c-nnrbr Pa-ul-da with the Federal Election
(FEO; 627 group, Progress
for Amerioa Voler A-VF -] and soft
" . ). l-ulvrillnn spending

ve - wn N TR P N .-~ e s =) me Ry e s e awAmge

Canter Filss Complaint againet Democratio 527 for knowing and
%mumn

Plo-m MMTWWDW“

gmma Emm.umwmu

The compiaint charges that in s effort 10 secure President Bush in the
November election, the 527 group violaled the Federal Elsotion Campaign

httn://www.camnaionlecalcenter.ore/FEC-129.html QP7H0NK
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Act (FECA) by Begally soliciting More money on voler
‘ y mmwnmmm—m:m

hard—monsy o finance direct . This follows

ellegations fled in January against and other 527s group by the tric.

.

Click hare to read the press releass.

Campaign Lagal Canler Joins Lawsult Sesking %o Require a 527 %o
Regleter as a Federal Politioal Commitiss

Onlhyﬂ.m.lnm Center joined a lawsukt sesking %o
mmmmmnmwumm
m%mmaﬂpmmmmhmu

-nmmmmbmnmdmbm
mmmMMRMMMhmM

that [CRG] had engagad In any other type of activity." The FEC deadiocked

3-3 on the Counsel's recommendaiion 80 R fock no action against the
QWMhFMMMﬂWWdh
fallure to act, a finding by the Court thet the relusal 10 proceed by
hgdehmwmm:rum#wthmg
mmmuﬁnm«hm
IumFEcnuﬂnm. umwnm&
oeulnd prior lo this year's onsiaught of 527 groupe seeking to
federal elections with their ads, but similarly claiming they are not
mbmmmm

Chick hare 1o read the reiaied press relesse with inks 1o the compiaint and
axhibita,

TR P S Y @ & cemn e m -G i, @anees S e = e s smemr s

FEC o Delay 527 Rulemaling
On May 19, 2004, the Federal Elsction Commiseion
ocounsel's

The proposal would have required Section 527 (except for thoss
MMmmmmmmu

facieral slection years.

in tum, as pollical commitisss registered with the FEC, theee Section 527
groups would have 1o uss sxciusively "hard money” to finance public
ocommunications which promots, support, aitack or oppose only clearly
identified fedaral candidaies. Moreover, they would have 10 spend a
minimum of 50 percent "hard monsy” on their partisan voler drive activities
that urge the publio to register, vole or support candidaies of a partioular

http://www.campaignlegalcenter.org/FEC-129 html
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paity or associaied with a particular lssus but do not mention federal
candidates.

Apr 28, 2004 - MoCain Senate Floor Statement on the FEC and §27
Groups

Congressionel Record:

Mr. MoCain : Mr. President, | was in Artzona recently, and by chance |
waiched C-SPAN alring the Federal Eleclion Commission hearing on the
MWMMmmwmlmMmmm

. e R . ) - w.van

Reformers Flls Comments on FEC Polltical Commitias Rulemaking

Onms.mucuwmucm Demooracy 21, and the
flad comments with the FEC In response to

for Responsive Pollice
thPwmmmmm

mmmumwdhmd

Proposed Rulemaling - particularly =Re iIncorrect suggestion that the FEC

could subject all section 501(c) organizations to a "promots, support, aitack

or oppose” standard for whether their public communioations consiitute

"expendiiures.” They urged the FEC insiead o foous its ongoing

rulamaking on remadying the flawed "slicoation” reguiations for non-

connecied political commitises and darilying the rules under which ssction
mmmmw-mmmum 2

httne/fararnw ramnaionlecalrenter nro/FRI-129 himl . 972272006
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mmmwwm . Page 6 of 13
Ciick here 10 view the commants fliad by Professor Fran Hill. University of
Mami,

and Bush-Cheney Campaign Fiie FEC Complaint Agsinet Kerty
mumm

On May 31, 2004 the Republican National Commitise (RNC) and the Bush-
mmm.mmummu&m

= a.-".F"" ..zwmm

mw-muuﬁaconmw.mnmw
Responsive Polllics

issuse in s s27 - and is thus
risidng and inaclion. To ensure that the succeeds and
prevents the most sericus and prevelent federal finance law
achemes, the efomm groups the 10 namow the
focus of the 10 address allooation rules for 527 groupe and
when such should have io as fadenal commitisss
and ues hard for '; the reformers that
issues “relating to ssciion 501 rales & number of that
do not nead 0 be addressad at this atage and, in fact, need 1o be rescived
by Congress.” A

FEC Drsht Notice of Propossd Rulemaking on Polition! Commities

mm.mm.m.nmm-mapw

Rulemaking on Politioal Commities Status by a vole of five 10 one.
Comments on the are dus on Aprll Bth (for those who wish to testily
al public hearings on Apell 14th and 18th) or April Sth (for those who do not

http://www.campaignlegalcenter.org/FEC-129 html 9/22/2006
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wish 10 tesiily).

FEC Adopis ABC Advisory Opinion

On Wadneaday, February 18, 2004, the FEC adopted an Advisory Opinion
I&?uubh%m%hmwum:\'- 'Amub:'u
the FEC's efforis this year 10 rescive questions about the legallly of plane

The Advieory Opinion adopied by the FEC addresssd 527 polttical
organizations that mm?nmm-ﬁ-mmm
part, R indicated that these organizations:

* must use exclusively hard money % finance public communioations which
promoie, support, attack or appose only clearly identified federal

mm-nmdmmmmumm

* may finance generic voler drives ( Le. , voter drives that mention political
partiss or lssuss but not candidates) acoording to the "alioostion” formula
for such aciivity appearing in the FEC's regulations.

The Advisory Opinion, however, did not address a number of other

Mﬂlw":lﬁlﬂ ﬂlm fo influence
mm&-ﬁmlﬁnﬂ Mﬂ%w

mmmuwamwmnm
Wm-m% hmm:rm
organizations must register as federal polilioal commitisss with the FEC.

mmwuammumdnm
I‘%T Is exdracrdinarily tiiad fowards soft money. llm
mmmiécmmmnmnmm 2

mmmmmnnmm:-.:mhdw
mmhmmmmnmmm

mmwmmnmmm
the Opinion, will be evalusted in that in January, the FEC's o
Commissionars (by a four-io-iwo vols) & pian calling for the
compietion of this rulemaking by May.

mmmmmmww.muw - with
Vice-Chair Ellen Weiniraub and Commissioners Danny McDoneld, Soott
mwmm-mmmmwmmm
Commisaianer David Mason in oppoaition. The final Adviaory Opinion

http://www.campsignlegalcenter.org/FEC-129.html

Page 7 of 13




10044272824
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adopted by the FEC was based on & draft prepared by Vice-Chair
Weintraub, which was Reelf based on a prior draft prepared by the FEC's
Offica of General Counsel (with some modifications).

in employing the “promols, suppon, aitack or oppose” standard for
::uwlqonmmw.h:ﬂpMth

organizations” and urging the Commission o use
10 ensure thei the door 1o uniimited uee of solt money for faderal elections
by partisan 527°s ls firmiy closed."

On January 15, 2004 , the Legal Center joined Democracy 21
and the Center for Responsive in flling & complaint with the FEC
allsging that certain formed "S27 created 10 spend soft
mnyonlnm eclections violated campeign finance

pursuing thess schemes, these section 527 groups
mmmmmummmmamm
federal campaigne.”

i

hitp://www.campaignlegalcenter.org/FEC-129.html . 9/22/2006
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voler drives aimad at the general public. The RNC also epressed concam

Moreover, on January 16, 2004 , the FEC endorssd a plan %0 commence a
rulemaking on the lssue of 527's, particulasly 1o examine when such
would be frested as federal poltical commitisss that must
and spend hard money. Four FEC Commissionsrs ~ Chalrman
Bradiey Smith and David Mason, Michael Toner and Scott
m-wnmammnmmm.m
Vice Chair Ellen Waintraub and Commissioner Danny dissentad.

Page 9 of 13

In conjunciion with this rulsmaking would be heid in Apri; the  ATTACHMENT 2

Hearings
cbjective is 1o adopt regulations in May. Page

A _of I3

h-FEcw-dﬁgyb- oa:lduhondnﬂm:hhm

- prepared General Counsel - at s public meeting
mm.mam.nmummu
draft reapones until ks public meeting on February 18. The Commiseion
had received sxtensive comments on the draft afier R was made public on
January 28. According to news accounts, Democralic Commissionera
asked for additional time 10 review these commants before the FEC
considerad the draft.

The General Counsel's draft response o the ABC request would require
polical commilises 10 use "hard monsy” 10 financs public communications
ahough ABC indlosted that ke purpose e 10 resiact President Bush and

http://www.campaignlegalcenter.org/FEC-129.html
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defest the Democratic presidential nomines, the dralt doss not treat ABC in
ks entirety as a federal "politioal commitiss" imited 10 receiving and
spanding hard money. Rather, & allows the group 10 operats a "non-
mmmmu—mmmmbmuu
pant of the costs of s generio partisan voler drive aotivity and
communications mentioning partioular federal and non-federal candidates.

The Campaign Legal Center , Democracy 21 and the Center for

mummmnr&cmnm
responas fo the ABC request. These commants applaudad the draft's
conolusion that spending by poltiioal commiliess for communioations which
promote or attack federal candidates must be financed with hard money. in
response fo comments fled by soma asalion 501(c) non-profits expressing
concem that this ruling would apply 1o their spending, Innhunm
emphasized that this was not the case, siating:

The general counsel's discusaion of the "promote
standerd fo section 501(c) nonprofit corporations. The opinion - - ‘
I“MMI-blﬂlwﬂ.“mm . . .
basis for concluding that & would be applioable 10 such

| }

At the same time, the reform groups critiotzed the draft for faling to treat
Aacnn-munm commities imiled 10 raleing and

organizalion’s overriding purpose le
nmmmumummmm

aleo argued that the alicoation approach favored by the draft "oan readily
be ‘gamed In order 1o work absurd resulls that will, for instance, allow
mdg-bmmmmhmm

The relorm groupe ampiified some of the themes contained in their
comments on the draft response 10 the ABC request in their subsequent

comments to the FEC on the ACT Advisory Opinion request. in parioular,
these comments explained why the “promols, support, altack or oppose”

msm@mnw&‘&tmtlmdh 1
mmmun

hhmhmw

FEC lasuss Advisory Opinion 2003-36 on Fundraising for RGA
On January 12, 2004 , the FEC issued an Advisory Opinion conceming

http://www.campaignlegalcenter.org/FEC-129 .html 9/22/2006 |
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permissible participation of federal candidates and officshoiders in

mmmmhmmmmhn
Govemors' Association (RGA). in ks request, the RGA

indionted that R doss not anlicipale engaging in "Federal election activily.”

m-mmn-mmwm
permissbie fundralsing for siate and local candidates, the Commisaion
indiosted that mere atiendance at RGA fundralsing evenis (iIncluding those
that rales non-federal funds) by fedanal offioshoiders and candidaies would
not viclate the Reform Act's soht money fundralsing restraints. If a federal
offioshoider or candidste gives a spesch at that event generally soliclting
funds for the RGA, k must be made clear that he or she ls solioling only
funda. This clification can be achisved either

display

indioaling that the federal candiciate or offioshoider Is aclioing only
federally permissible funds, or a stalement by the faderal officsholider or
oandidate 1o similar effect. The Advisory Opinion aleo sets forth rules for
RGA writien solickations of funds featuring federal candidates and
officahoiders, other things clarflying that RGA soliciialion malerials
In which a federal or candiciate has authorized his or her
mmmdummmw

or exosading federal amount imRations ( .g. , the soliciation
mﬂh-mmmmmmmm
the federal offioshoider is only asking for $5,000 donations from

The Advisory Opinion also indigated that solioitations of funds by federal

activity “by definiion” in MoConnell v. FEC . Legel Center
had filed comments on this partioular issus, urging the Commission to
conolude that federal oficshoider and candidate soliciiations for the RGA's
“Conderence Account” were in fact subject to the Reform Act's soft money
fundralsing restrainis, in light of the RGA's stalus as & 527 polical

Ciigk here 1o view Advisoty Opinion 2003-36,
Ciick hare 1o view the requast for Advisory Opinion 2003-36.

Cliok here o view the Campaign Lagal Center's commenis on drafits of

Advisory Oninion 2003-28.
ATTA

FEC Declslon on Laadership Forum and Demooratic $tate Parties
Orgenization

mmmmmmmummm
that no enforcement action beyond an admoniion was warranted with

http=//www.campaignlegalcenter.org/FEC-129.html 9/22/2006
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respect to the NRCC. The General Counsel's report, however, cautioned
both “shadow groups® about thelr future activities and potential -
consequances under the Reform Act.

"B = wAle ams, nmAmene  eee - wes " . b amme . Mmerepst e

FEC Raquests More informaiion from The Leadership Forum

On Decsmber 2, 2002 , the FEC responded to the Leadership Forum's
mummmnmummwm
information and mmbmnbw
Republican Congressional Commillee (NRCC), current and pianned uses
mhoﬂn-onmmnﬁrmnﬁmc.md““d
uwmmum Leadership Forum

must proviie such information 10 the Commission for iis advisory opinion
request to be eligible for consideration.

their links 1o the national partiss.

http://www.campaignlegalcenter.ore/FEC-129.html
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Cliok hare 1o view the complaint in iis entirety.
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©2005 parikine Coie LLP The Republican Governors” Opinion: More on What Candidat
Cannot, Do with "527s"
Posted: 1/13/04

In Advisory Opinion 2003-36, the Federal Election
Commission allowed federal candidates, federal
officehoiders and their agents to raise federally
eligible funds In amounts of up to $5,000 per calendar
year for "Section 527" organizations—that is, political
organizations that are not registered with the FEC.
The opinion, issued to the Republican Governors
Association and relessed yesterday, offers new,
important and perspectives on the applicable law.

The Basic Idea

We need to begin at the beginning. Under BCRA,
federal officeholders, candidates and their agents may
raise funds in connection with federal elections only
within federal source restrictions, contribution limits
and reporting requirements. Simifar rules apply to
thelir fundraising for elections other than those for
fedeiai uffice. They may raise only funds that fall
within the amounts permitted for federal contribution
fimits and restrictions: i.e. they may not raise
corporate or labor money, or exceed a limit of $2,000

per election per candidate, and so forth. -—

Accepting RGA's representations that It participated In
state and local—but NOT federal elections—and
conducted no "Federal election activity," the FEC
found that fundraising for the RGA was "“In connection
with any election other than an election for federal
offica.” In other words, federal officehoiders,
candidates and their agents could raise funds for the
RGA outside FEC reporting requirements, but only
from individuals and other federally aligible sources,
such as federal PACs, and only in increments of up to
$5,000 per calendar year. The FEC aiso allowed them
to attend, speak and broadly participate in 527 soft
money fundraising events, so long as they either did
not actually ask for money, or qualified their
solicitations with disclaimers making clear that they

were asking only for federally permissible money. mACMNTiS_
The Specifics and the Fine Print Page | of

The FEC suggested that federal officehoiders and

httn-/fararny maresnfimonevhardlaw.com/moresoftmonevhardlaw/undates/federal candidat... 9/22/2006



10044272821

Campaign Finance Law Gu:de.re Soft Meney- Hard Law (Bob Blmb

candidates could engage in a wide range of conduct in
connection with 527 fundraising events without
triggering BCRA's fundraising restrictions at all. It
emphasized that BCRA's soft money fundraising
restrictions are triggered only when the candidate,
officeholder or an agent actually asks that a
contribution be made. A candidate or officeholder "will
not be heid liable for soliciting funds in violation of
[BCRA] ... merely by virtue of attending or
participating In any manner in connection with a
fundraising event at which non-Federal funds are
raised.” The candidate or officeholder can participate
In the event, or in any of the activities conducted at
the event.

Only a Candidate Can Speak for Himself. This is the
key element of the FEC's reading of this area of the
law: federal oMceholders and candidates would not
be heid liable for the conduct of others outside their
control. Officehoider or candidate liability, in the FEC's
words, "must be determined by his or her own speech
and actions In asking for funds or those of his or her
agents...." Thus, for example, a federal officeholder
or candidate could give a speech at a 527 soft money
fundraising event without asking for funds, and
without needing to add a disclaimer, "even though
speeches by others solicit such funds.” Congressman
Jones can be preceded and then followed on the
program by speakers urging financlal support for the
organization, and so long as Jones does not aiso
appeal for funds, his involvement In the program
presents no illegal solicitation issue.

But What If He Wants to Ask for Money? What If
Jones does wish to ask for money in his portion of the
speaking program? The FEC aliowed officeholders and
candidates to ask for funds while speaking at soft
money fundraising events, but only "If written notices
are clearly and conspicuously displayed at the event
indicating that the covered individual is soliciting only
federally permissible funds.” How many notices? The
FEC does not say. Altemnatively, the officeholder or
candidate may make an oral disclaimer to that same
effect in his or her presentation. The FEC endorsed
the following disclaimer:

*I am asking for a donation of up to
$5,000 per year. I am not asking for

Page 2of 5

funds from corporations, labor ATI'ACHM%‘T__?_..

organizations, or other Federally . Page

prohibited sources.”
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This statement would have to be included In his or
her remarks, and presumably uttered audibly and not
sotto voce or in a foreign language (uniess there is - -
reason to belleve that the audience, say, at some
National Day event, could understand the language
spoken). The FEC did stress that he or she need only
provide this disclaimer once, and need not make it
during "one-on-one discussions" with donors or other
people at the event.

The FEC reemphasized, as it has on other occaslons,
that officehoiders and candidates cannot "Inoculate a
solicitation of non-Federal funds by reciting a rote
limitation, but then encouraging the potential donor
to disregard the limitation.” The FEC does not say
what it means to "encourage” a potential donor to
disregard the stated limitation and contribute soft
money. The FEC does not say, and the word
"encourage” is not a defined term under the FEC
rules. We can assume that if the candidate states that
he is only asking for federally permissible funds, only
to burst into derisive laughter, or to say "Sure, and I
have a bridge in Brookiyn to sell you,"” the regulators
may allege improper "encouragement.”

Appearing in Event Materials. A federsl officeholder or
candidate may also appear on a fundraising invitation
or solicitation letter for a 527, but under somewhat
more restrictive circumstances.

On the one hand, the FEC sald that publicity for an
event standing alone would not necessarily constitute
a solicitation of funds: "The mere mention of a
covered Iindividual In the text of a written solicitation
does not, without more, constitute a solicitation or
direction of nonfederal funds by that individual.” The
written materiais would actually have to constitute a
solicitation for funds"® (i.e., by asking for them).
Moreover, in keeping with the principle that
candidates speak only for themselves and are not
judged on the representations of others, the
officehoider or candidate must also approve,
authorize, agree or consent to being featured In the
materials.

But If the Candidate Appears In a Writtan Sollcitation?
The FEC made clear that a candidate or officeholder
cannot agree to appear In a written solicitation for

soft money. A disclaimer of the kind allowed for an A'I'I‘ACEMENT__ST_._
event engagement cannot "cure” a soit money Page 3 of

solicitation. For example, a fundraising invitation
featuring and approved by a federal candidate could
not say, “Individuals and Corporations, $1,000," and

httn/lwwrw maresnfimonevhardlaw com/moresofimonevhardlaw/undates/federal candidat... 9/22/2006 -
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then be made legal by adding a dause saying that
"Senator X is asking for a donation of up to $5,000
per year. He Is not asking for funds from
corporations, labor organizations, or other federally
prohibited sources.” The solicitations featuring the
candidate must only seek hard money.

This portion of the opinion makes dear that the rules
are different for personal speaking engagements on
the one hand, and appearances in event solicitations
on the other. In the first case, the candidate or
officehoider can ask for money, but deal with the
“soft money" problem with a "disclaimer," oral or
written. In the second, the disclaimer does not effect
a cure: a candidate or officeholder cannot consent to
appear In a written event solicitation that requests
soft money.

And If the Candidate s Honorary Chair of the Event?
The FEC could not agree on "whether the use of a
covered person's name in a position not specifically
related to fundraising, such as ‘honorary chairperson,’
on a solicitation not signed by the covered person, is
prohibited by the Act.”

What If the 527 Is Not Raising the Mcney for Election-
Related Activity? The FEC addressed a matter pecullar
to the RGA's status that may have larger import for
527 groups. The RGA told the FEC that it maintained
a "conference account” from which It did not engage
In any slection-related activities, but rather from
which it pald for meetings of Republican governors
and other public policy activities. It asked whether
federal officshoiders and candidates could raise
unlimited funds for this account regardiess of sourcs,
on the theory that activities paid from these funds
wouid not be election-related.

The FEC sald: No--at least in this case invoiving the

RGA. The FEC notad that the RGA's basic overall

purpose as a 527 organization was to engage in

partisan political activity, and that the RGA may have

treated the conference account as exempt function

income under IRS rules. Under these circumstances,

BCRA's restrictions apply. However, the FEC left open

the possibllity that "other legal or factual

considerations” might yleld a different outcome in a

different case, on different facts, involving a different Amm 3

The FEC applied the same reasoning to hold that the
RGA's conference account could not accept donations
from corporations chartered by Act of Congress, such

http://www.moresoftmoneyhardlaw.com/moresoftmoneyhardiaw/updates/federal_candidat... 9/22/2006
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as Fannie Mae or Freddie Mac, which are prohibited
from making contributions or expenditures in
connection with nonfederal elections.

Postscript: The RNC and the RGA Have Gone Their
Separate Ways

The FEC assumed without deciding that the RGA had
severed Its ties from the Republican National
Committee before BCRA took effect in November
2002, and that the RGA was not otherwise subject to
BCRA's soft money restrictions. This is because the -
RGA so stated. Had the RGA not so stated, and its
relationship to the RNC had been an issue, the
analysis would be very different. In this way, BCRA
operates to discourage close relationships between
different operating units of a political party, such as
the RNC and the RGA.

Another, Related Note: FEC Priorities for Rulemaking
In 2004 May Include "5275."

The FEC will discuss at Its next public meeting, on
Thursday, January 15, its rulemaking priorities for the
next year. The General Counsel, in consultation with
the Reguiations Committes, suggests that "the
rules...need to be reexamined regarding the
determination as to when 527 organizations and other
groups become political committees."”

3
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